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construction related contracts, gives specific examples of heavily negotiated LOL 
provisions, and explores their purpose and justification.  

A. LOL Provisions Are Standard Fare In Many Construction Related 
Contracts, and Address and Allocate Numerous Risks 

LOL provisions take numerous forms and are quite common in construction 
related contracts. For example, the American Institute of Architects® (“AIA®”) 
and Consensus DOCS® forms both include LOL provisions in the form of mutual 
waivers of consequential damages (CONSENSUS DOCS® 200, Section 6.6; 
AIA® A201, Section 15.1.6). Also, like most construction contract, liquidated 
damages are suggested for owner damages for delay.   

The industry standard forms are not atypical, as manuscript forms also exclude or 
limit liability on numerous categories of otherwise recoverable damages. Even 
without contractual provisions, there are limits to recoverable damages, but these 
limits are subject to complex and inconsistently applied legal doctrines such as, 
for example, “proximate cause” concerning tort damages (See generally 6 Philip 
L. Bruner & Patrick J. O’Connor, Jr., Bruner & O’Connor on Construction Law 
§§19:5 (West Publ. 2012 Ed., incl. 2020 Suppl.) (hereafter, “Bruner & O’Connor 
OCL §_”)) and “foreseeability” concerning breach of contract damages (See, 6 
Bruner & O’Connor OCL §19:15), as well as related doctrines developed through 
case law. See, e.g., 6 Bruner & O’Connor OCL §§19:6
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Provision Description of LOL Result 

Pay If / When Paid Limits liability for interest (pay-when-paid) or 
excuses liability in event of owner non-payment 

Exclusive remedy  Limits liability for various damages and limits the 
remedy available (i.e., repair or replacement, or 
available insurance) 

Force Majeure Limits contractual liability for performance when 
certain conditions develop 

Termination for 
Convenience 

Often limits recovery of certain damages (e.g., lost 
profits)  

Disclaimers  Limits liability for certain circumstances (i.e., 
disclaimer of implied warranties or from all liability 
as a condition of use / service) 

Waivers of Subrogation 
/ Controlled Insurance 

Limits recovery from responsible parties after 
insurers cover a loss 

(Insufficient) 
Liquidated Damages 

Often limits the liability of a party for delay damages 
to an amount typically less than actual delay damages 

Liquidated Damage 
Caps 

Limits the liability of a party for delay damages to a 
maximum amount usually less than actual damages 

Limitations of Liability 
and Damage Limits  

Limits liability of a party to a maximum dollar 
amount, regardless of larger damages incurred 

 

It is not the intent of this paper to address each of the many LOL provisions at 
length, as several scholarly works address the myriad of such provisions in more 
detail, including many of those that have developed their own distinct body of 
law. See generally 6 Bruner & O’Connor OCL §§19:52 – 19:73.  Instead, this 
paper will focus on a few heavily negotiated LOL provisions and, more 
particularly, statutes and case law that set restrictions to their enforcement.   

B. Common Examples of Heavily Negotiated LOL Provisions 

In states where they are not prohibited or restricted (see section III below), 
heavily negotiated LOL provisions may include indemnity, dollar limits or 
insurance based limits (including liquidated damages limits), and waivers of 
consequential damages.  
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1. Indemnity Provisions 

Where free to do so and where bargaining power allows, broad indemnity 
provisions are often negotiated into contracts. “Indemnity” is defined as follows: 

Indemnity is a contract by which one engages to save another 
from a legal consequence of the conduct of one of the parties or 
of some other person. 

N.D. Cent. Code, § 22-02-01; See also, Cal. Civ. Code 2772; Mont. Code Ann., 
28-11-301.  To the extent indemnity seeks to save the contractee / indemnitee 
from the legal consequences of the contractee’s / indemnitee’s own conduct, it is 
an exculpatory provision (or LOL provision). The degree of exculpation has led 
some courts to describe these provisions as “type I,” “type II,” or “type III” 
indemnity provisions, explained as follows: 

A type I [indemnity] agreement provides " 'expressly and 
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each other for any consequential damages that may arise out of 
or relate to this Agreement, except for those specific items of 
damages excluded from this waiver as mutually agreed upon by 
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When drafting the waiver, carefully consider the type of 
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As set forth above, in Alaska, the restrictions stemming from an indemnity statute 
were interpreted to apply more broadly than to indemnity provisions, but rather 
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contractual assumption of risk is a question of fact for a jury, not a judge.” Phelps 
v. Firebird Raceway, Inc., 210 Ariz. 403, 111 P.3d 1003, 1010 (2005).   

California is perhaps most prolific in enacting statutes regulating the construction 
industry, having statutory schemes for licensing of contractors, their discipline, 
and restrictions on certain terms for persons contracting with licensed contractors 
(Cal. Bus. & Prof. Code §7000, et seq.), both public and private contracting (Cal. 
Civil Code §8000 et. seq.), and specifically related to public contracting under the 
California Public Contracting Code. For example, California has the following 
statutory restrictions: 

Cal. Pub. Cont. Code §1104 (forbidding local public agencies 
from transferring risk of design errors or omissions to the 
contractor, except in clearly marked design-build projects); 

Cal. Pub. Cont. Code §7102 (no damage for delay clauses in 
prime and subcontracts deemed illegal as a matter of public 
policy on public improvement contracts for areas below four (4) 
feet); 
 
Cal. Pub. Cont. Code §7104 (mandating type I and type II 
differing site conditions, and environmentally hazardous site 
conditions provisions into public contracts); 
 
Cal. Civ. Code §2782 (making void and unenforceable 
indemnity provisions in construction contracts that shift risk for 
sole negligence or willful misconduct, and void the same with 
respect to active negligence risk shifting after 2013; provided, 
however, there are certain exceptions as allowed in certain other 
Civil Code sections).   

Interestingly, within the indemnity section of the California Civil Code, there is a 
also a specific provision +**/1$"# LOL provisions. Cal. Civ. Code §2782.5. 
California Civil Code Section 2782.5 provides: 

§2782.5  Allocation or limitation of liability 
 
Nothing contained in Section 2782 shall prevent a party to a 
construction contract and the owner or other party for whose 
account the construction contract is being performed from 
negotiating and expressly agreeing with respect to the 
allocation, release, liquidation, exclusion, or limitation as 
between the parties of any liability (a) for design defects, or (b) 
of the promisee to the promisor arising out of or relating to the 
construction contract. 
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Although Cal. Civ. Code §2782.5 is broadly written, the Markborough court also 
reconciled this statute with the indemnity statute, concluding: 

First, the anti-indemnity statute, section 2782, was intended to 
change the law to prohibit one party to a construction contract 
from avoiding liability to third parties because of its sole 
negligence by forcing the other party to the contract to provide 
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IV. Judicial Limits to Enforcement of LOL Provisions 

Outcomes for disputes in the contracting industry – consistent with its name – are 
mostly controlled through the law of contracts.  In a broad legal sense, most of the 
time, contract law remedies and contract damage theories are applicable. It is 
quite common, however, for a plaintiff to assert tort claims in addition to or 
alternatively to contract claims against a construction industry defendant. LOL 
provisions are often an issue at this intersection of tort and contract law.   

Courts have struggled with this intersection.  One author noted: 

Where state law is silent, generally it is left to the state's courts 
to determine the enforceability of an exculpatory clause. 
Therefore, each state's highest court must define the appropriate 
balance between the freedom to contract and the public policy 
concerns involved in exculpating tort liability. As with many 
common law rules, state courts create complicated distinctions 
and caveats over time, which lower courts must then attempt to 
reconcile. 

Tennessee is no exception, and this area of the law is vague and 
troubled with confusion. For nearly fifty years, contracting 
parties and legal practitioners in Tennessee have grappled with 
exculpatory clauses, as the Tennessee Supreme Court has 
struggled to clearly define  their enforceability. 

H. Branscum, COMMENT: Enforceability of Exculpatory Clauses: Judicial 
Declarations of Public Policy as a Means to Promote Freedom of Contract in 
Tennessee, 51 U. Mem. L. Rev. 811, 812-813. 

The California Supreme Court summarized the struggle as follows: 

'the law has looked carefully and with some skepticism at those 
who attempt to contract away their legal liability for the 
commission of torts.' Courts and commentators have observed 
that such releases pose a conflict between contract and tort law. 
On the one hand is the freedom of individuals to agree to limit 
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Outside of disputes between sophisticated commercial parties, generally, many 
states apply an “unconscionability” type analysis based on various factors. As 
lamented by one author: 

The problem with determining the enforceability of an 
exculpatory clause is not a lack of rules or case law - the 
problem is that there are too many rules. Because exculpatory 
clauses are a matter of contract law, each state's supreme court 
is the authoritative interpreter of these provisions. Therefore, 
the Supreme Court of the United States is only able to 
promulgate rules dealing with exculpatory clauses where federal 
statutes are concerned. Since there is not a single bright-line 
rule to apply, every state has had to come up with their own set 
of standards, factors, or elements. Some states have chosen to 
follow California in the usage of the Tunkl factors, [ ] other 
states have considered the Restatement (Second) of Contracts, [] 
and even more have cherry-picked elements and factors from 
both to create a new standard. [ ] While having so many rules to 
choose from may not seem like a bad idea, having too many 
standards can make the process of analyzing exculpatory 
provisions ineffective. 

Several states have created methods for examining exculpatory 
clauses - resulting in several different tests and numerous 
unique factors. Unfortunately, having too many tests to choose 
from only causes confusion when attempting to analyze an 
exculpatory clause. 

Maggie Lu, COMMENT: Against Public Policy: Enforceability of Exculpatory 
Clauses, 60 S. Tex. L. Rev. 497, 498 (Summer, 2019) (citing in footnotes, 
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(7th Cir. 1969), 414 F. 2d 192, 195, is grounded in the 
recognition that the obligation to insure another party against 
the cost of the other's own negligence is "so extraordinary and 
harsh . . .," Buford v. Sewerage and Water Bd. (1937), Orl. La. 
App., 175 So. 110, 113, with "the potential liabilities  assumed . 
. . awesome", Auto Owners Mutual Ins. Co. v. Northern Ind. 
Public Service Co., supra, that a promisor would not lightly 
accept such a burden knowingly and willingly. Our decision 
today simply implements that judicial policy. 

…. The contractor who knowingly and willingly promises to 
indemnify the contractee for the latter's negligence may not 
successfully complain if such a requirement was made explicit 
by the terms of the contract. 

Even casual research reveals a vast number of reported opinions 
filled with vehement controversy over the meaning of phrases, 
words, and punctuation in contractual provisions purporting to 
require one party to bear the burden of the other's negligence. 
See 27 ALR 3d 663; 68 ALR 3d 7. We are not so foolish to think 
that by requiring explicit language the amount of litigation upon 
this subject in Indiana will be appreciably reduced. But we 
concur with the views expressed by the dissent in 
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also Jung Jae Lee v. Fed. St. L.A., LLC (C.D. Cal. May 3, 2016) 2016 U.S. Dist. 
LEXIS 59423, at 28-29.).  

Not every jurisdiction allows LOL provisions for personal injury, however. The 
Supreme Court of Virginia has unequivocally held that public policy forbids the 
enforcement of a release or waiver for personal injury caused by future acts of 
negligence. (See Johnson’s Adm’x v. Richmond and Danville R.R. Co., 86 Va. 
975, 978, 11 S.E. 829, 830 (1890); Hiett v. Lake Barcroft Community Assoc., 244 
Va. 191, 194-195 (1992). 

B. Many Courts “Strictly Construe” LOL Provisions to Limit Their 
Scope and Application 

Even in commercial disputes cases, LOL provisions are generally strictly 
construed in most states against the party seeking to enforce them. Nunes 
Turfgrass, Inc. v. Vaughan-Jacklin Seed Co. (1988) 200 Cal.App.3d 1518, 1538; 
Peregrine Pharms, Inc. v. Clinical Supplies Mgmt., supra, 2014 U.S. Dist. LEXIS 
1057756 at 18-19. Some states construe such clauses according to their nature, 
which are, in effect, forfeiture provisions that are to be construed so as to avoid a 
forfeiture of rights. A long established rule in California, if an agreement can be 
reasonably interpreted so as to avoid a forfeiture, it is the duty of the court to 
avoid it. Universal Sales Corp. v. Cal. etc. Mfg. Co. 
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unequivocal language in the agreement which precludes such 
liability. 

Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1066-



20 
2022 AGC Surety Bonding & Risk Management Conference 
Bonita Springs, Florida 

defendants from the loss of profits claim. The Court distinguished active and 
passive negligence finding the pleadings stated a claim for active negligence 
when the defendant was aware of the problems and knowingly refused to 
remediate them. Id., at 1067.  

In another example, consider the case of Ingersoll-Rand Co. v. El Dorado Chem. 
Co., (2008 Ark. S. Ct.) 373 Ark. 226. In this case, a manufacturer filed suit 
against a contractor and its shop superintendent for negligence in the repairing 
and rebuilding of equipment for the manufacturer's plant. The contractor asserted 
as a defense a limitation of liability clause in a faxed letter. The contractor faxed 
an agreement that asked the plaintiff to sign it and return after agreeing to the 
terms on the front and back side. The plaintiff signed and returned it, but nothing 
was on the back side of the fax. A second fax came with an LOL provision but the 
owner never signed and never returned it. A jury returned a verdict in favor of the 
manufacturer for $ 9,796,218. The appeals court, strictly construing the 
agreement, declined to enforce it and upheld the plaintiff verdict.   

Thus, it is especially important to use careful, clear, unequivocal and specific 
language when preparing LOL provisions in agreements, and ensure it was 
expressly agreed upon. See, e.g., Steven B. Lesser, The Great Escape, How to 
Draft Exculpatory Clauses that Limit or Extinguish Liability, The Florida Bar 
Journal, November 2001, at 10.   

C. Courts Generally Will Not Enforce LOL Provisions for Reckless, 
Willful, or Intentionally Wrongful Conduct 

Whether by statute or on public policy grounds, courts will not enforce LOL 
provisions that seek to shield persons from intentional misconduct, fraud, 
“wonton” or reckless conduct. For instance, Alabama courts have noted LOL 
provisions, “although valid and consistent with public policy as to negligent 
conduct are invalid and contrary to public policy as to wanton or willful conduct.” 
Barnes v. Birmingham Int’l Raceway, (S. Ct. Ala. 1989) 551 So. 2d 929, 933; See, 
also, Jones v. Dressel, (S. Ct. Colo. 1981) 623 P.2d 370, 376 (“[i]n no event will 
an exculpatory agreement be permitted to shield against a claim of willful and 
wanton negligence.”); Hanks v. Powder Ridge Rest. Corp., (Conn. S. Ct. 2005) 
276 Conn. 314, 337 (Connecticut does not recognize degrees of negligence. But 
prohibits LOL provisions for reckless and intentional conduct).  

Consistently, where left to common law in the courts, Anderson v. McOskar 
Enters., (2006 Ct. App. Minn.) 712 N.W.2d 796, 801, recognized “any ‘term’ in a 
contract which attempts to exempt a party from liability for gross negligence or 
wanton conduct is unenforceable, not the entire [contract].’ (quoting Wolfgang v. 
Mid-American Motorsports, Inc., 898 F. Supp. 783, 788 (D. Kan. 1995) (which in 
turn quotes Restatement (Second) of Contracts § 195(1) (1981) (‘A term 
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1. Statutory Prohibitions on LOL Provisions 

As addressed above in In a case where the limitation of liability provisions barred 
consequential damages and limited recovery to “the total amount paid,” one 
California Court held “[Civil Code] section 1668 renders the [] limitation of 
liability unenforceable to the extent it would insulate Defendant from intentional 
tort liability.” See, WeBoost Media S.R.L. v. LookSmart Ltd. (N.D. Cal., June 12, 
2014) 2014 U.S. Dist. LEXIS 80978, 2014 WL 2621465, at 9-10. 

Louisiana has a statute that declares as null any clause that limits liability based 
on intentional fault or gross fault or for physical injury. See, La. Civ. Code Art. 
2004; Ostrowiecki v. Aggressor Fleet, Ltd., 965 So.2d 527 (La. App. 2007).  

2. Intentional Torts and Fraudulent Conduct 

As indicated above, jurisdictions are relatively uniform, either pursuant to statute 
or decisional law, in refusing to enforce LOL provisions in cases involving fraud 
or intentional misconduct. See, e.g., Fuentes v. Owen (Fla. 3d D.C.A. 1975) 310 
So. 2d 458.  

In the words of one court, 

Unlike claims involving negligent violations of law under [Cal. 
Civil Code] Section 1668, there is no split in the caselaw 
regarding intentional torts. The cases uniformly hold that 
‘limitation of liability clauses are ineffective with respect to 
claims for fraud and misrepresentation,’ regardless of whether 
the public interest is implicated. [Citing Food Safety Net Srvs. v. 
Eco Safe Sys. USA, Inc. (2012) 209 Cal.App.4th 1118, 1126; 
Blankenheim, supra, 217 Cal.App.3d at 1471-1473] [¶]…. even 
where the clause amounts to a limitation on damages as 
opposed to an outright exemption. 

Peregrine Pharms., Inc. v. Clinical Supplies Mgmt. (C.D. Cal., July 30, 2014) 
2014 U.S. Dist. LEXIS 105756, pp. 53-55; 2014 WL 3791567; Food Safety Net 
Services v. Eco Safe Systems USA, Inc. (2012) 209 Cal.App.4th 1118, 1126; 
Blankenheim, supra, 217 Cal. App. 3d at p. 1471–1473.  

In a case where the limitation of liability provisions barred consequential damages 
and limited recovery to “the total amount paid,” the Northern District of 
California held “[Cal. Civil Code] section 1668 renders the [] limitation of 
liability unenforceable to the extent it would insulate Defendant from intentional 
tort liability.” 
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3. Gross Negligence May Render an LOL Provision 
Unenforceable 
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connection with construction contracts. To make it more realistic, we add to the 
example three additional facts: (1) competing paint companies were not available 
to do the work until one year after termination, and (2) the delay resulted in the 
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that their consequential damages resulted from defendant’s fraudulent 
concealment of the installment of faulty cable.   

Even without concealment involved, under California Contractors State Licensing 
laws, the following are unlawful:  

Cal. Bus. & Prof. § 7107. Abandonment of contract. 

Cal. Bus. & Prof. § 7109. Departure from accepted trade 
standards; Departure from plans or specifications 

Cal. Bus. & Prof. § 7110. Disregard or violation of statutes 
(including building codes) 

Cal. Bus. & Prof. § 7113. Failure to complete project for 
contract price 
 
Cal. Bus. & Prof. § 7119. Failure to prosecute work diligently 

These state licensing statutes, combined with California Civil Code section 1668 
precluding an LOL provision from being enforced it the LOL provision conflicts 
with other statutes describing illegal actions, would seem to completely negate 
any protection otherwise available to a contractor who might choose to abandon a 
job, fail to provide proper manpower, fail to complete it for the price, or fail to 
correct known non-conforming work or code violations even if the contractor 
were completely up-front and honest about it at a time when the owner could 
mitigate its damages. Thus, the combination of these statutes appear to negate any 
option of efficient breach by a contractor in California 
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